





ACCESSORY. 

PRINCIPAL AND ACCESSORY, 1, 2. 

When the principal in an offense dies before he has been tried, the 
accessory cannot be tried. The only exception to the rule which 
requires the principal te be first tried, is where he has escaped, in 
which event the accessory may be tried. State v. McDaniel, 229. 


ADMINISTRATION. 

An original administration, granted in 1850, upon an estate of an 
intestate who had died in 1841, and in which the only property in- 
ventoried was a conditional head-right certificate which had been 
transferred by the intestate, is void, and upon such facts appearing 
in the record, the administration should have been dismissed by the 
probate court. Merriweather v. Kennard, 273. 


AGGRAVATED ASSAULT. 

APPEAL, 6. INDICTMENT, 3. 

AUTERFOITS CONVICT. LIMITATION, 3. 

CHARGE OF THE COURT, 3. THREATS, 2. 

An indictment charging that accused ‘* went into the residence of 
Henry Goodman, and did then and there assault, strike, and beat,” 
is insufficient, save for simple assault and battery, for want of the 
averment that Goodman had a family. State v. Cass, 552. 


ALIBI. A 
It seems that a defendant cannot excuse want of diligence in ob- 
taining evidence to prove an alibi. Goins v. The State, 334. 


ALTERATION. 
PROMISSORY NOTES. 


AMENDMENT. 
INJUNCTION, 5. 
PRACTICE, 12. 


APPEAL. 
GUARDIAN. JUDGMENT, 6. 
HABEAS CORPUS. PRACTICE, 8, 10. 
1. An appeal will not lie from an order of the District. Court, after 
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INDEX. 


en teetaent. 


sentence has been pronounced in a felony case, postponing proceed. 
ings under the sentence until the next term, to which term the de- 
fendant was bound to answer other indictments for felony. Joha- 
son v. The State, 119. 

2. Nor will appeal Ne from an order overruling a motion of de- 
fendaxt, made after his sentence, to have his sentence forthwith 
executed. Id. 

3. If the supervisory control of this court over the District Court 
be favoked for the purpose of compelling the execution of its Judg- 
ments or the performance of its duty, it should be by the aid of the 
constitutional writs, which this court is authorized to grant in the 
exercise of its jurisdiction of this character. Id. 

4. Where judgment was net rendered upon a verdict of guilty 
until the next term after it was returned into the court, it is within 
the discretion of the court below to certify to a statement of facts, 
sufficient exeuse being furnished for the delay. Hill v. The State, 
253. 

5. See facts excusing the failure to have a statement of facts certi- 
fled to by the court at the term in which verdict of guilty was ren- 
dered, when appeal was taken. Jd. 

6. An appeal eannot be taken by the State from an order quash- 
ing an indictment as to the charge of aggravated assault, and while 
the case is still pending as to the charge of a simple assault. Séate 
v. Thompson, 523. 

7. An appeal does not lie from the District Court in a case re- 
moved by certiorari from a justice’s court. Rice v. Rasbury, 421. 


ARREST OF JUDGMENT. 


CRIMINAL PROCEDURE. 
INDICTMENT, 8. 
JUDGMENT, 3. 


ARSON. 





PRINCIPAL AND ) ACCESSORY. 

1. An indictment for arson sufficiently describes the intent with 
which act of burning was committed, if it alleges the act to have 
been willfully done; and it is not necessary that the indictment 
should charge, in terms, that the defendant, with intent to burn, set 
fire to the house and burned the same. Thomas vy. The State, 27. 

2. Though a prisoner may willfully fire a jail, yet if it appear that 
his purpose was only so to burn it as to make his escape, and with 
no design of burning the house down, it would not be the willful 
burning of the house contemplated by the law of arson. Delany v. 
The State, 601. 

3. See facts held insufficient to sustain a conviction of arson as 
principal, but proving only that defendant was an accessory. Tullis 
v. The State, 598. 
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ASSAULT WITH INTENT TO MURDER. 

CRIMINAL LAW, I, 2. 

1. See facts held sufficient, and such as not to require the court to 
instruct the jury as to aggravated and simple assault. Carr v. The 
State, 543. 

2. Evidenes of former quarrels between the parties may be ad- 
mitted to show the state of mind of the accused at the time of the 
offense. Id, 

3. On a trial for assault with intent to murder, it is sufficient that 
the court give the law applicable to the facts considered with refer- 
euce to the accusation, unless other instructions be asked. Nor 
will a verbal charge as to the lower grades of offense charged in 
the indictment be grounds of reversal, unless excepted to at. the 
trial. Id. 

4. An indictment for shooting includes an attempt to shoot; and 
under such indictment evidence of shooting at the injured party is 
admissible. Id. 


ATTACHMENT. 

An attachment suit may be bronght upon a debt not due, yet 
when brought on such debts, or upon a debt overdue, the attach- 
ment should be quashed, and, if no other cause of action remains, 
the case should be dismissed. Cox v. Reinhardt, 591. 


ATTORNEY'S FEES. 

It is not error for the court to instruct the jury to find attorney’s 
fees as reasonable costs, where the contract stipulated that the 
‘expenses of collecting the debt” shall also be paid. Roberts v. 
Palmore, 617. . 


AUTERFOI?TS CONVICT. 

HABEAS CORPUS, 2. 

Though a plea of auterfoits convict of a simple assault, founded on 
a trial before a justice of the peace, is no bar to a subsequent prose- 
eution for an aggravated sssault founded on the same act, the plea 
should be submitted to the jury, and the defendant acquitted, if 
they should find that a simple assault only had been committed. 
But if exceptions to the plea are sustained, and the accused con- 
victed of an aggravated assault, the fact that the plea was not con- 
sidered by the jury will furnish no ground for reversal. Prime v. 
The State, 300. 


BAIL. 

Where there is a conflict in the evidence as to the state of mind of 
the person charged with homicide at the time of the act, it cannot 
be said that the ** proof is evident ;*’ and in such case the defendant 
is entitled to bail. Ex parte M. H. Miller, 213. 
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BAIL BOND. 


















































































BAILMENT. 































BANKRUPTCY. 
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1. The securities on a bail bond or recognizance cannot be heard 
to avoid their liability on account of a defect in the indictment 
against their principal; and when the bond is conditioned for the 
appearance of the principal *‘to answer and await the action, &c., 
and stand trial upon such bill of indictment as may be preferred 
against him for swindling,’’? the sureties cannot avoid liability, 
though the indictment for swindling returned by the grand jury 
was so defective that no conviction for swindling could be allowed. 


State v. Ake, 165. 


2. It is a sufficient answer to scire facias that the offense is not 
distinctly stated in the bail bond. State v. Gordon, 510. 

3. A bond reciting that the accused **is charged by affidavit ”’ of 
facts sufficient to constitute an offense, is insufficient to compel at- 
tendance upon the District Court, and a forfeiture of such bond will 
be set aside for such defect. Id. 

4. A bail bond which, after stating the offense with which the 
principal is charged, states the court before which, the time when, 
and the place where he is required to appear, and concludes: “And 
then and there to be from term to term and day to day, and not to 
depart without permission of said court, or until said cause be finally 
determined,”’ is not vitiated by an omission to require the principal 
in terms to appear and answer the accusation against him. State v. 
Becknail, 319. 

5. In a bail bond the offense is sufficiently named if it be indicated 
by the definite name of the offense or by direct statement of the 
matters and things with which the defendant is charged. Turner v. 
State, 549. 

6. A bail bond requiring that defendant appear to answer the 
charge that he had “‘eut and stabbed Lafayette Hightower, with in- 
tent to kill and murder him,” sufficiently indicates the offense. Id. 

7. The omission of the district clerk to indorse the mark upon a 
bail bond duly returned to his office does not affect the liability of 
the obligors in the bond. Id. 


1. A refusal by the bailee to deliver goods on demand of the 
owner, unless on payment of certain claims of the bailor or bailee, 
inconsistent with the plaintiff’s title, would be equivalent to an 
absolute refusal, and would amount to a conversion. Roberts v. 
Yarboro, 451. 

2. A bailee cannot relieve himself from responsibility to the owner 
by redelivery to his bailor, after demand and notification by the 
owner. Id. 


1. A bankrupt cannot insist upon the enforcement of a trust deed 
alleged to have been assigned to him with his homestead and as a 
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BANKRUPTC Y— Continued. 
muniment of its title, without evidence that the trust deed had been 
expressly set apart to such bankrupt. Holloman vy. White, 52. 

2. The only evidence of bankruptcy being in the pleadings, and 
the admission of bankruptcy being coupled with the explanation that 
the trust deed as a muniment of title to the homestead had been 
assigned to plaintiff in the bankrupt proceedings: Held, that the 
plaintiff could sue and enforce the execution of such trust. Id. 


BILLIARD TABLE. 

GAMING ‘TABLE, 6, 11, 12. 

1. An indictment charging that the defendant ‘‘ did willfully and 
unlawiully keep a gaming table, being then and there a billiard 
table,’’ does not charge any offense. State v. Johnson, 504. 

2. An indietment for, should allege that the table was kept for 
playing some game which is shown to be illegal. Id. 


BURGLARY. 

1. It is not necessary that an indictment for burglary should charge 
the want of consent on the part of the owner or occupant of the house 
alleged to have been burglariously entered, if it alleges the entry 
to have been with force, and the felonious intent be sufficiently 
charged. State v. Williams, 98. 

2. Where one is charged in an indictment with unlawfully break- 
ing into a dwelling-house at night, with the felonious intent to com- 
mit a rape on A B, it is not necessary to charge that A B was a 
woman. Id, 

3. An indictment charging defendant with forcibly and unlawfully 
breaking into and entering a dwelling-house at night, ** with intent 
then and there to commit the crime of rape,’’ does not sufficiently 
charge an offense. It should charge the intent to commit the spe- 
cific act, and under the circumstances defined by the statute (Pas. 
Dig., art. 2184) necessary to constitute the offense of rape. Id. 

4. In charging the intention of the accused in an indictment for 
burglary, it is not sufficient to charge an intention to commit a fel- 
ony, but the particular offense should be stated and the facts neces- 
sary to constitute it set forth. Wilburn v. The State, 237. 

5. On the trial of a defeudant who was found guilty of burglary, 
a State witness was permitted to testify that his honse had been 
broken open and robbed previous to the commission of the act for 
which defendant was being tried, and that he believed defendant 
and his wife were the guilty parties: Held, error, for which the 
judgment is reversed. Id. 

6. To constitute burglary, there must be a breaking and entry 
with a felonious intent; and it is not material whether the intention 
to commit a felony is actually carried into effect, or only demon- 
strated by the attempt or by some overt act, to be decided by the 
jury from the facts in evidence. Jd, 
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BURNING PRAIRIE. 
INDICTMENT, 6. 


CERTIORARI. 
An appeal does not lie from the District Court in a case removed 
by certiorari from a justice’s court. Rice vy. Rasbury, 421. 


CHALLENGE. 

JURY, 1, 2, 3, 4, 7. 

1. That a jury had been before impaneled as a jury on the trial of 
another defendant who had been tried, and in another case in which 
had been two trials, one of the defendant and the other of his co- 
defendant, the whole of said trials comprehending the theft of four 
horses, is not a cause of challenge to the array. Bowman v. The 
State, 417. 

2. Nor can such facts be considered on appeal as cause of special 
challenge to the individual jurors, unless it appears by bill of ex- 
ceptions that the defendant had exhausted his peremptory chal- 
lenges. Id. 


CHANGE OF VENUE. 

1, After an application for change of venue has been made, under 
art. 2994 of Pas. Dig., on account of prejudice, the court may ex- 
amine other witnesses for the purpose of determining the truth of 
the matters alleged in the application. Winkfield v. The State, 148. 

2. The issue presented by an application for change of venue 
involves not only the general character for truth of those who make 
the supporting affidavits, but also their means of knowledge, their 
intelligence, and their relation to defendant. It may also embrace 
the notoriety of the particular offense of the party slain, or of the 
defendant himself, and an inquiry into the settled conviction of a 
large portion or the whole of a community, as to particular offenses 
or classes of persons. Id. 

3. On application for change of venue based on alleged prejudice, 
the affidavits of credible witnesses who swear aftirmatively are much 
more reliable and should have much more weight than those which 
are merely negative in their character. Id. 


CHARGE OF THE COURT. 

CONFESSIONS, 4. Srock LAw, 7. 

CRIMINAL LAW, 1. THEFT, 4. 

GAMING TABLE, 12. 

1. The failure of the court to give an instruction on the trial of a 
criminal cause, fully embracing all the facts necessary to constitute 
the offense, will not be cause for reversal, if it clearly appears from 
the evidence that such instruction could not have resulted in pro- 
tecting any right of the accused. Coxv. The State, 1. 

2. It is error to instruct the jury that they must convict, if they 
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CHARGE OF THE COURT— Continued. 
find facts established which are recited in the charge, when other 
facts in evidence are not referred to in the instructions, which, if 
true, would mitigate the offense or excuse the act charged. McFar- 
lin v. The State, 23. 

3. On the trial of B, charged with an aggravated assault on C, 
there was evidence that C was attempting to strike B with a stout 
walking-stick at the time B stabbed him with a pocket-knife: Held, 
that it was error for the court to charge, **If you believe that B 
stabbed C without C striking him with the stick, you will find him 
guilty of an aggravated assault.’’ Jd. 

4. It is error to charge the jury that ‘‘if they believe the defend- 
ant killed the deceased without lawful excuse or provocation, but 
without express malice,”* they should find him guilty of murder in 
the second degree. Such a charge excludes from the jury the con- 
sideration of the crime of manslaughter. Lyles v. The State, 172. 

5. See statement of the case for facts which require the law ot 
manslaughter to be given in charge to the jury. Id. 

6. On the trial of a criminal charge, an instruction to the effect 
that, if the evidence could not be re conciled, the jury should decide 
who of the witnesses were entitled to the greater credibility, is not 
a charge upon the weight of evidence, nor does it instruct the jury 
to do anything incompatible with their duty under article 640 of the 
Code of Criminal Procedure. Rideus v. The State, 199. 

The failure of the court to instruct the jury to aequit, if they 
had a reasonable doubt of defendant’s guilt, will not be ground for 
reversal in a case where the evidence clearly establishes the defend- 
ant’s guilt. Id. 

8. On the trial of one indicted for an assanlt with intent to com- 
mit a rape, it is the duty of the court to define to the jury in the 
charge the constituents of the offense of ‘“*rape;*’ and a failure to 
do this, where a conviction has been obtained, will be ground for 
reversal, Fulcher v. The State, 233. 

9. It is not error for the court to charge upon the identical evi- 
dence given on the trial, nor will a judgment of conviction be re- 
versed for improper instructions given in favor of the defendant. 
Wright v. The State, 246. ¥ 

10. The unlawful character of an assault need not be alleged in 
the indictment, nor need the intent to injure be stated, for this is 
inferred from the illegal act charged. State v. Hays, 526. 

11. It is error to charge the jury that they must either convict of 
murder in the first degree or acquit, if by any possible legitimate 
construction of the evidence the jury might have found the defend- 
ant guilty of murder in the second degree. Edmonson vy. The State, 
496. 

12. Only such should be submitted to the jury as arise out of the 
pleadings, and upon which the judgment of the court depends ; and 
the jury should have such instructions upon them as may be appro- 
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CHARGE OF THE COURT—Continued. 
priate and necessary to aid the jury in reaching their conclusion. 
Knight v. Southern Pacific R. R., 406. 

13. On a trial for murder, the Jaw applicable to the case must be 
distinctly set forth in the charge, whether asked or not ; and a fail- 
ure to define murder in the second degree, in a case where the jury, 
upon the evidence, might have found the defendant guilty of the less 
offense, will be cause of reversal, whether the instructions were 
asked or not. Sanders v. The State, 306. 

14, It is not érror for the court to instruct the jury to find attor- 
ney’s fees as reasonable costs, where the contract stipulated that the 
**expenses of collecting the debt”’ shall also be paid. Roberts v. 
Palmore, 617. 

15. The objection to a verbal charge by the court, in a case of 
misdemeanor, comes too late when made for the first time in motion 
for new trial. An exception should be taken at the time. . Vanwey 
v. State, 639. ’ 

16. A party failing to ask instructions which might have prevented 
an erroneous verdict, is not thereby estopped from asking a new 
trial on account of an erroneous verdict upon the charge given and 
the facts. Stell v. Paschal, 640. 


CIRCUMSTANTIAL EVIDENCE. 

1. See this case for facts held insufficient to warrant a conviction 
for murder. Tilley v. The State, 439. 

2. To justify a conviction on circumstantial evidence alone, the 
facts relied on must be absolutely incompatible with the innocence 
of the accused, and incapable of explanation upon any other reason- 
able hypothesis than that of guilt. Barnes v. The State, 342. 

3. In a case where conviction is sought ou circumstantial evidence 
alone, every circumstance which may tend, though slightly, to sup- 
port the consistency and probability of a statement made by the 
accused, should be permitted to go to the jury. Id. 

COMMUNITY PROPERTY. 

1. To enable the surviving husband to have exclusive control of 
community property after the death of the wife, it is necessary that 
an appraisement be filed, as well as an inventory and boud. Kirk- 
land v. Little, 456. 

2. The testimony by a widow that ‘‘ she was acting in the capacity 
of surviving wife of her deceased husband,”’ is not evidence that she 
had properly qualified to enable her to control the community es- 
tate; that is a question of law, to be established by proof of the facts 
which give such authority. Roberts v. Langley, 454. 

3. When property is acquired, during marriage, while the parties 

, reside in a State where the common law applicable to marital rights 
prevails, and the money thus acquired is invested in ‘l'exas, the prop- 
erty remains the separate property of the husband. Oliver vy. Rob- 
ertson, 422. 
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CONFEDERATE MONEY. 

A note payable in Confederate money, executed between private 
parties in the usual course of business, is an obligation which will be 
enforced to the extent of the value of Confederate notes at the time 
of the contract. Mathews v. Rucker. 636. 


CONFESSION. 

1. The statements of the defendant when examined as witness in 
another case may be given in evidence by the State against her, there 
being no intimidation or persuasion, although it did not appear, that 
defendant, when examined as witness, kuew she could decline to 
criminate herself. Alston v. The State, 39. 

2. Testimony taken before an examining court and reduced to 
writing by the justice, but not signed by the witness, when in effect 
a confession, may be proven against the witness when on trial by 
parol evidence. Id. 

3. Such confessions, made by the accused after being cautioned 
that his statements might be used against him, voluntarily made to 
the person who cautioned him, and on the same day, are admissible. 
Maddox v. The State, 205. 

4. Confessions should be left to the jury, to be considered as other 
evidence; and a charge upon the weight of such evidence, “that 
voluntary confessions are to be regarded as the strongest proofs of 
the law:*’ Held, to be error. Morrison v. The State, 516. 

5. See testimony held sufficient proof of the corps delicti accom- 
panying confessions of guilt made by the defendant while under arrest 
to warrant the adinission of such confession. Fields v. The State, 25. 


CONSTITUTIONAL LAW. 

The act of May 28, 1864, entitled ‘** An act to punish unlawful 
interference with private property or private rights,’’ embraced 
more than one object, aud was in violation of the twenty-fourth sec- 
tion of Art. VII of the Constitution of 1845. State v. Shadle, 403. 


CONSTRUCTION OF STATUTES. 

Srock LAw, 5. 

1. When the enacting clause in a statate is general in its terms 
and objects, anda proviso is afterwards introduced, such proviso is 
construed strictly. Doberts v. Yarboro, 449. 

2. The act directing that all causes, criminal and civil, pending in 
Kaufman be transferred to Rockwall county, in which the defendant 
resides, does not authorize the transfer of an administration, on ap- 
plication of one claiming the administration as widow, as against 
the administrator. Wilson vy. Catchings, 587. 


CONTINUANCE. 
1. Where a party charged with crime, for whom the court has 
assigned counsel. shows in his application for continuance that he 
applied for process for an absent witness on the day when he was 
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CONTINUANCE—Continued. 


brought from prison to the court, and that he did not sooner apply 
because, by the rules of the prison in which he was confined, he was 
completely secluded from the outside world, and had been unable to 
procure counsel by reason of the manner of his confinement, and it 
appeared that the evidence decided on the trial, in connection with 
the facts which it was stated the absent witness would testify to, 
might have produced a different result: Held, that the continuance 
should have been granted. Allphin vy. The State, 79. 

* 2. An affidavit for continuance, for want of witnesses who reside 
out of the county, is insufficient, which fails to show the date of the 
issuance of attachments for such witnesses, and to whom the attach- 
ments were delivered. Townsend v. The State, 134. 

3. An application for continuance, which seeks to excuse the stat- 
utory acts of diligence, is defective if it fails to show the distance 
to the residence of the witnesses and the time necessary to have ser- 
vice of process upon them. Jd. 

4, An application for contiuuance, made by one indicted for mur- 
der, which is based on the absence of a witness by whom defendant 
expected to prove that deceased had been seen in bed with defend- 
ant’s wife, and that the fact had been communicated to the accused 
“a short time before the killing took place,” is too vague with refer- 
ence to time, and is insufficient. Winkfield vy. The State, 148. 

5. Such evidence could only be material to reduce the offense from 
murder to manslaughter, by establishing ‘** adequate cause,’’ and the 
time which intervened between the communication of the fact to the 
defendant and the homicide should be definitely stated, and with 
such certainty as to enable the court to determine whether there had 
been reasonable time for passion to subside. Jd. 

6. See affidavit held sufficient for the first application. Henrie v. 
The State, 573. 

7. It seems that a defendant cannot excuse want of diligence in 
obtaining evidence to prove an alibi. Goins v. The State, 334. 

8. Anaffidavit for a continuance, on account of the absence of a wit- 
ness, and made by a defendant charged with a felony, alleged that the 
residence of the witness was unknown, that attachments had been 
issued to A and B counties, but failed to state that he was believed 
to reside in either county, and which further stated that the witness 
could not be found in C county, where he was supposed to reside: 
Held, insufficient. Guagando vy. The State, 626. 

9. A continuance was obtained at the fall term, 1873, for the tes- 
timony of a witness whose residence was unknown to the defendant. 
In February, 1874, attachment issued for him to Red River county, 
where defendant was ‘informed and believed he then resided.”’ 
This was not served. On the 20th October, 1874, another application 
for continuance, stating diligence as above set forth, but failing to 
state that affiant knew where the witness then resided: Held, insuffi- 
cient. Vanwey v. The State, 639. 
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CONTRACT. 

CONFEDERATE MONEY. 

LAND, 2, 3, 4. 

MORTGAGES, 1. 

The written order is the ground and foundation of the action. The 
filling of the order is the consideration upon which the promise in 
the order is based, and which may be proved by parol. Page v. 
Payne, 143. 


CRIMINAL LAW. 


ACCESSORY. MAIMING, 1, 2. 

APPEAL, 1, 3, 6. MALICIOUS MISCHIEF, 1, 2. 
ARSON, 1, 2. PRINCIPAL AND ACCESSORY, 1, 2. 
BILLIARD TABLE, 1, 2. RoapDs. ' 
BURGLARY, 6. SPIRITUOUS LIQUORS. 
EVIDENCE, 3. SWINDLING, 2, 3, 4, 6. 

LICENSE TAX. THEFT, 1, 2, 8, 13, 14, 17, 18. 


LOTTERY, 1, 2. 

1. The defendant drew and pointed a pistol at the prosecutor, who 
had just abused and cursed him, and was then walking toward his 
gun. “The following instruction was given by the court, viz: “If 
the pistol was not loaded, it was incumbent on the defendant to have 
shown it; and if the instrument used was one likely to produce 
death, the law presumes the purpose of the assailant was to produce 
death :*’ Held, to be error. Agitone v. The State, 501. 

2.. When one charged with committing an assault with intent to 
kill and murder is shown to have given the first insult and begun 
himself the attack which finally resulted in the effort on his part to 
kill, he cannot mitigate the offense by showing that he attempted to 
kill under the immediate influence of sudden passion, caused by in- 
juries received from his adversary during the rencontre. Crane v. 
The State, 494. 

3. Pointing a gun at a person is an assault, unless it appear that 
the gun is unloaded; and the burden of proving that it is unloaded 
is on the defendant. Crow v, The State, 468. 

4. The act of May 28, 1864, (Pas. Dig., art. 2400,) being passed 
during the war of the Confederacy, and which, iu order to check the 
impressment of private property for public use, punished a mere tres- 
pass as a felony, was not intended to be enforced after the return of 
peace and the state of public aflairs which caused its passage had 
ceased. State v. Shadle, 404. 

5. The ‘carrying away,”’ or ‘‘ asportation,’’ which constitutes an 
essential element in larceny at common law, is not necessary, under 
our statute, to complete the offense. Hall vy. The State, 287. 

6. That the party acensed of theft of cattle may have been paid 
only for gathering and delivering the stolen cattle, is a sufficient 
advantage to the accused to support the charge of theft, if in other 
respects the taking constitutes theft. Conn v. The State, 301. 
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CRIMINAL 


ACCESSORY. 

ARSON, 1. 

AUTERFOITS CONVICT. 
BAIL Bonn, 1, 3, 4, 6, 7. 


PROCEDURE. 


CHALLENGE, 1, 2. 
1. Held, that there is no authority to inquire whether an indictment 
was based on sufficient proof, or to inquire into the form of the oath 
administered, or by whom administered. Morrison v. The State, 516. 
2. An indictment must appear by direct averment to have been pre- 
sented by a grand jury of the proper county. State v. Hilton, 565. 
3. An indictment describing the grand jurors by which it is pre- 
sented as ‘** duly elected, impaneled, sworn, and charged to inquire 
into and true presentment make of all offenses committed in the 


county of 





INDEX. 





CHANGE OF VENUE, 1, 2. 3 

CONTINUANCE, 1, 2, 3, 7, 8,9. 
MAIMING, 1, 2. 

NEw TRIAL, 1, 2, 3, 5, 8,9. 


, in said State, cognizable in the District Court held 


in and for the county of Titus and State aforesaid: Held, de- 
fective on exceptions. Id. 
4. Such defect could have been corrected by amendment. Id. 
5. It is only for substantial defects in an indictment, and not for 
matters of form, that a motion in arrest of judgment should be sus- 


tained. 


Gibbs v. The State, 491. 


_ 6, If an indictment be found and returned by the grand jury in 
the District Court, and then filed by the clerk, its validity is not 
affected by a mistake made by the clerk in the date of his entry in 


indorsing upon it the date of the filing. 
to sustain a motion in arrest of judgment. 


Such mistake cannot avail 
Terrell vy. The State, 463. 


7. No final judgment can be rendered in the District Court on 
exceptions to an indictment held bad by the district judge for the 
offense charged, but good for an offense of less degree. 

8. In such cases the District Attorney should either conform to the 
judgment of the court and proceed to trial or dismiss the prosecution 
and procure the finding of a new indictment. State v. Bowden, 635. 


DAMAGES. 


1. It is error to render judgment by default final without a jury 
upon a suit for damages against sureties of a sheriff for nonfeasance 


or malfeasance in office. 


Hurlock v. Reinhardt, 580. 


2. Held to be properly allowed where the sheriff had induced the 
district clerk to insert in the bill of costs commissions upon a part of 
a forfeiture remitted by the Governor, and under the execution so 
altered, enforced collection of such commissions upon the remitted 


part of the forfeiture. 


3. See facts not authorizing. 


DEED. 


FRAUD, 3. 


WILL. 


A deed from one to another for whose wife the grantor held funds 


Shaw v. Brown, 446. 
Stell v. Paschal, 640. 
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in trust for which he had not accounted, and which was made to sat- 
isfy the trust, cannot be regarded as a voluntary conveyance, and 
fraudulent as to other creditors to whom the grantor was at the time 
indebted. Jrion v. Mills, 210. 


DEFAULY’. 
It is error to render judgment where it is shown by the record that 
answer was filed, although filed after default day, the record failing 
to show that default was actually taken. Hurlock vy. Reinhardt, 580. 


- DIVORCE. 

1. In a suit for divorce, neither party can be a competent witness, 
under article 3452, Pas. Dig., in regard to matters affecting the right 
to divorce; nor is this rule affected by the act of May 19, 1871, which 
allows parties in civil actions to testify. Stafford v. Stafford, 111. 

2. In suits for divorce, the question of marriage between the par- 
ties should be submitted to the jury, and found by them in their ver- 
dict, before a decree divorcing the parties ean be entered. Id. 

3. In suits for divoree, the confessions of defendant are entitled to 
no weight whatever in determining upon the merits of plaintiff’s 
cease, and the decree of the court must be rendered upon full and sat- 
isfactory evidence, independent of the confession or admission of 
either party, and upon the verdict of a jury. Mathews v. Mathews, 
331. 


DYING DECLARATION. 

EVIDENCE, 11, 12. 

1. Dying declarations are restricted to cases of homicide, where 
the death of the party making such declarations is the subject of 
investigation. Wright v. The State, 246. 

2. Dying declarations inadmissible, unless made under a con- 
sciousness of approaching death. See facts held insufficient to show 
such condition of mind as to allow of the introduction of such dec- 
larations. Edmondson v. The State, 496. 


ELECTION OF REMEDIES. 
PRACTICE, 6. 


EMBEZZLEMENT. 
1. See an indictment for embezzlement held to be sufficient. Wise 
v. The State, 139. 
2. See an indictment held insufficient under Pas. Dig., art. 2423, 
for embezzlement. State v. Longworth, 162. 
3. An indictment which charges, with proper reference to time 
and place, that the defendant was the agent of A B, the owner of a 
gelding worth fifty dollars; that defendant was in possession of the 
animal by virtue of his agency; that being so in possession, he 
fraudulently converted it to his own use, and that this was done 
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without the consent of the owner, with the fraudulent intent to 
deprive him of the value of the same, and to appropriate it to defend- 
ant’s use, charges the offense of embezzlement. Gibbs v. The State, 
491. 


ESCHEAT. 


1. Section 20, Art. IV, of the Constitution of 1869, requiring the 
Comptroller **to take charge of all escheated property, to keep an 
account of ail moneys paid into the treasury, and all lands escheated 
to the State,”’ is in conflict with and revokes the authority conferred 
by the act of 1848 (Pas. Dig., art. 3667) upon the District Court to 
order the sale of escheated property. Hughes v. The State, 10. 

2. Quere? Whether the ‘tact to provide for vesting in the State 
escheated property (Pas. Dig., arts. 3657 to 3675) is in force since the 
adoption of the present State Constitution in 1869." Id. 

3. Under said statute a petition filed by the District Attorney to 
escheat property should allege that such petition is filed in the county 
having probate jurisdiction over the estate of the deceased whose 
estate is sought to be escheated, the death of such party, and that he 
died without heirs or any devisee of such property. Id. 

4. Escheated lands are not subject to location as vacant lands, nor 
will a junior patent for such land held by another be aided by pro- 
ceedings taken by the District Attorney to escheat such property. 
Id. 

5. Pre-emption cannot be taken on lands pending proceedings to 
escheat such lands, nor could such pre-emption claim be interposed 
in defense against proceedings instituted by the District Attorney 
to escheat the same. Td. 

6. See facts held insufficient as evidence of death in proceedings 
instituted to escheat. State v. Teulon, 248. 

7. In such proceedings the record must show that notice was given 
by publication to all persons interested in the estate to appear and 
show cause why the same should not vest in the State. Jd. 


ESTATES OF DECEDENTS. 





PARTITION, 1, 2. 

PRACTICE, 9, 10. 

1. Doubtful whether under the probate law now in force the court 
can set apart to the widow the value of such property exempt from 
execution as may not belong to the estate or forming no part thereof. 
Woodall v. Rudd, 375. 

2. Where the husband, with consent and approval of the wife, who 
joins in the deed, disposes of the homestead to their minor children, 
and soon thereafter dies insolvent: Held, that the widow could not 
appropriate other property as homestead, nor will the court set apart 
a homestead to her as against the creditors of the estate. Id. 

3. To enable the surviving husband to have exclusive control of 
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community property after the death of the wife, it is necessary that 
an appraisement be filed, as well as an inventory and bond. Kirk- 
land vy. Little, 456. 


ESTOPPEL. 








While a conveyance by the husband of the homestead, to which 
the wife was not a party, is inoperative to convey her homestead 
right, it estops the administrator of the deceased husband from 
asserting title as against those claiming under it. Trion v. Mills, 210. 


EVIDENCE. 
BURGLARY, 3, 5. EVIDENCE, 1, 3. 
CHARGE OF THE COURT, 3, 6, FRAUD, 1, 2. 

- HUSBAND AND WIFFB, 2. 
CIRCUMSTANTIAL EVIDENCE, INSANITY, 1, 2, 3. 

1, 2, 3. MILITARY ORDER, 1. 
COMMUNITY PROPERTY, 2. PRACTICE, 13, 14. 
CONFESSIONS, 1, 2, 3, 5. RAPE. 

DIVORCE, 1, 3. THEFT, 2, 6, 15, 16. 


DYING DECLARATIONS, 1, 2. 

1. When the location of a county boundary is a material fact to 
be determined, evidence of general reputation is admissible in crim- 
inal as.in civil cases. Cow v. The State, i. 

2. When the District Attorney was allowed by the court to ask the 
defendants’ witnesses where they came from when they came on the 
witness stand—to which they answered, that they came from jail—it 
was error not to allow them to state on what charge and under what 
circumstances they were committed to jail; they could not be dis- 
credited by such means. State v. Ivey, 35. 

3. On the trial of one charged with removing cattle from their ac- 
customed range, (under art. 6549, Pas. Dig.,) the defendant may 
show that he purchased the cattle from one who represented himself 
as agent of the owner of cattle of the same road-brand, which had 
estrayed from the herd while passing through the county, for the 
purpose of rebutting the presumption of felonious intent arising from 
defendant’s possession of the stock ; and such evidence is admissible, 
though the defendant may not be able to show a written bill of sale, 
acknowledged, certified, and recorded, to the alleged owner of the 
herd, for the cattle, or cattle of the same brand. Smith v. The State, 
168, 

4. The jury was charged, in instruction No. 4, that a reasonable 
doubt ‘is not a mere fanciful or imaginary one, but grows out of the 
testimony, or the most of it, and leaves the mind in that condition, 
that after full investigation of all the facts detailed in evidence, you 
cannot say you bave an abiding conviction that he is guilty of the 
charge.’’ Instruction No. 5 was to the effect that a conviction might 
be had on circumstantial testimony, ** but the circumstances proven 
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must justify full belief, according to the rule of certainty defined in 
charge No. 4: Held, that there was no error in the instructions. 
Cave v. The State, 182. 

5. To authorize a conviction on cirenmstantial evidence. the cir- 
cumstances should not only be consistent with the prisoner’s guilt, 
but inconsistent with any other rational conclusion or reasonable 
hypothesis consistent with the facts proven. Williams v. The State, 
209. 

6. A., being post trader at a post of the United States army, en- 
tered into a written contract with H., by the terms of which H. was 
to furnish all the means necessary to purchase merchandise for the 
supply of the post, to conduct the business, and receive all the 
profits; in consideration of which he was to pay to A. the sum of 
three hundred dollars per month. A. was afterwards removed from 
the position of post trader and H. appointed. The following clause 
occurred in the contract: ‘It is further agreed that, in the event of 
the removal of Fort Griffin to some other point, and provided the party 
of the first part (A.) retains the appointment of post trader, then the 
party of the second part (H.) is to conduct the business as heretofore 
stipulated. This article is to remain in force for the period of one 
year, beginning June, (Ist,) 1872:°’ Held, that there was no latent 
ambiguity in said clause of the contract ; and parol evidence was not 
admissible to prove an agreement between the parties that the con- 
tract should continue in force one year in any event, and notwith- 
standing the removal of A. Adams v. Hicks, 239. 

7. In suit upon a written contract, the plaintiff will not be allowed 
to introduce evidence to show a state of facts at variance with the 
contract, on the ground of ambiguity in its terms, unless the defend- 
ant has been advised of the same by appropriate averments in the 
petition Td. 

8. The jury may infer the stealing of the whole property stolen 
at the same time from proof of the recent unexplained possession of 
part of the stolen property. Hill v. The State, 253. 

9. Evidence of taking other property than that alleged in the 
indictment to have been stolen is inadmissible, unless necessary to 
establish identity in developing the res geste, or in making out the 
guilt of the accused by circumstances connected with the alleged 
theft, or to explain the intent with which the accused may have acted. 
Gilbraith v. The State, 567. 

10. On trial upon an indictment against several defendants, evi- 
dence of the part performed by each may be introduced. It is not 
necessary to specify in the indictment the acts of each party which, 
taken together, constituted the theft. Cruit v. The State, 476. 

11. When the ascertainment of the motive with which an act is 
done becomes material on the trial of the actor to determine his guilt 
or innocence, his declarations made at the time the act is done, and 
expressive of its character or object, are regarded as verbal acts indi- 
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cating a present purpose and intention, and are admissible in evi- 
dence. Wurd v. The State, 611. 

12. The declarations of one charged with theft, made at the time 
when the property is first found in his possession, may be given by 
him in evidence ; and if he gave a reasonable account of his posses- 
sion, it is incumbent on the State to show that the account is false. 
Id. 


FALSE PRETENSES. 
SWINDLING. 


FRAUD. 

PARTIES, 19. 

PROMISSORY NOTES. 

SWINDLING, 5. 

1. In a suit on a contract for the sale of an engine, reciting that 
“the said Hearne, accepting and receiving the same, having fully 
and satisfactorily examined it,” the vendee is not estopped from 
alleging and proving in defense that plaintiff had had the engine 
newly painted and polished, and had its defects so concealed that it 
looked new, whereby defendant was induced to sign such contract. 
Ranger v. Hearne, 259. 

2. It is competent to prove fraud in a contract, although it be 
reduced to writing and is silent on the subject to which the fraudu- 
lent representations referred. Id. 

3. That the vendor represented that the land sold was upon a cer- 
tain creek, the purchaser wanting to buy the land for a stock ranche, 
which was known by the vendor, when, in fact, the land was not 
upon that or any other creek, had no water on it, and was worthless 
for a stock ranche, is sufficient ground to set aside the sale at. suit of 
the vendee, although the vendor made the statement in ignorance of 
the truth, and had been unwilling to enter such description in the 
warranty clause of the deed. Pendarris v. Gray, 326. 


GAMING TABLE. 

BILLIARD TABLE, 1, 2. 

1. An indictment which charges that A B *‘ did unlawfully bet at 
a certain gaming table, which said gaming table was then and there. 
exhibited for gaming, contrary,’’ &e., does not sufficientiy describe 
an offense. State y. Blair, 30. 

2. This case distinguished from ‘The State v. Burton, 25 Tex., 420, 
in which the defendant vas charged with betting ‘ at a gaming bank, 
commonly called *faro,’’? which game was inhibited eo nomine by 
the statute. Id. 

3. Betting, of itself, is not a violation of the Penal Code. It is 
the betting at games, tables, or banks which are prohibited, that 
constitute: tre =ffense of gaming. Houghton v. The State, 136. 

43 
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4. The keeping or exhibiting of a table or game, licensed and per- 
mitted by law, does not come under the penalty attached to the keep- 
ing of a gaming table kept or exhibited for the purpose of gaming. 
Id. 

5. Betting on a licensed ten-pin alley did not constitute an offense 
prior to the act of 9th April, 1873. Id. 

6. An indictment for betting on a billiard table should show that 
the table, was used as a gambling device to evade the law, and not 
for the usual game of billiards. State v. Bristow, 146. 

7. An indictment against several defendants for unlawfully play- 
ing at cards must charge that the defendants played with each other, 
or that they are charged with separate offenses. State v. Homan, 
155. 

8. To support a conviction for playing at cards at a public house 


.or public place not mentioned in the terms of the law, it must be so 


averred in the indictment, and the facts and circumstances relied 
upon making it public must be set forth. Elsberry vy. The State, 158. 

9. See facts held sufficient to sustain a verdict for gaming at a pub- 
lic place other than those named in the statute. Id. 

10. On atrial upon anindictment for ** keeping a cue alley table for 
the purpose of gaming,’’ evidence that money, alley fees, or other 
things of value were bet on the cue alley, may properly be admitted, 
without further allegations descriptive of the offense. State v. How- 
ery, 506. 

11. An indictment charging that defendant ‘‘ did unlawfully keep, 
for the purpose of gaming, a table resembling a billiard table,”’ suffi- 
ciently describes an offense—the words ‘* resembling a billiard table ”’ 
being considered surplusage. Longworth v. The State, 508. 

12. Where, on the trial of an indictment for keeping a gaming table, 
the evidence shows that the table kept was a billiard table, the charge 
should exclude the game of billiards, and should explain wherein 
the table might be shown to be an illegal gaming table, although a 
billiard table. Id. 


GUARDIAN. 


A gvardian cannot, in an ordinary suit, appeal or obtain a writ of 
error without giving bond. Watson v. Guest, 559. : 


HABEAS CORPUS. 





1. The writ of habeas corpus is not designed to operate as a writ 
of error or certiorari, and does not have their effect: it, however, 
deals with irregularities which render proceedings void. Perry v 
The State, 488. 

2. The court on habeas corpus will not, for the purpose of dis 
charging the applicant, consider the sufficiency of facts relied on as 
evidencing a former conviction for the same offense for which he is 
in custody. Id. 





HOMESTEAD. 





BANKRUPTCY, 1. 

ESTATES OF DECEDENTS, 2. 

ESToPPeEL. 

1. An nnoceupied lot, being community property conveyed by the 
husband to a trustee to secure a debt, does not become entitled to 
exemption as against the enforcement of such trust by the subse- 
quent residence upon and occupation as a homestead of such lot. 
Chipman v. McKinney, 76. 

2. The surviving husband on a second marriage cannot convey 
the property which was community property in the first marriage, 
and which, after the second marriage, was the homestead, without 
the consent of the second wife. Kirkland v. Little, 456. 

3. Voluntary abandonment of a homestead, with a fixed intention 
not to return, though a new homestead may not be acquired, will 
open such abandoned property to creditors and to sale by the hus- 
band as other community property not homestead. Woolfork v. 
Rickets, 358. 

4. The holder of a vendor's lien upon a homestead can enforce his 
lien ; and it is only as to the holder of such lien the rule obtains that 
homestead rights do not attach to land until it is paid for. Jd. 

5. Judgment was rendered divorcing A from his wife, C, and di- 
recting the sale by a commissioner of the land described as a home- 
stead and as community property, and directing the partition of the 
proceeds between A and B. Another judgment was rendered on 
the same day by the same court in favor of D and against A, on a 
community debt owing by A, and the land described in the divorce 
judgment as a homestead was levied on and sold under execution by 
the judgment creditor, on the same day that the same land was sold 
by the commissioner. In a controversy between the purchasers at 
the two sales which involved the title, it was held, that being com- 
munity property, if not a homestead, the land was liable to payment 
of community debts contracted before the institution of the suit for 
divoree. Richey v. Hare, 337. 

6. If the property was a homestead, it was not subject to forced 
sale, and a creditor could have no ground to complain that the court 
decreed the sale and distribution between the parties entitled to 
it. Id. 

7. It was error to exclude evidence offered by the purchaser at 
execution sale to show that the land was not a homestead. Jd. 

8. Wife may maintain an action to protect homestead where the 
husband is absent or refuses to join in the suit. Kelley v. Whit- 
more, 647. 


HUSBAND AND WIFE. 








COMMUNITY PROPERTY, 1, 2, 3. 
1. A deed to real estate made by the husband to his wife, ** for 
natural love and affection,”’’ vests the title as between the parties in 
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the wife, and’ she can hold it against the husband and his heirs, 
Stafford vy. Stafford, 111. 

2. The husband cannot be examined as to statements made by his 
wife for the purpose of impeaching her testimony. This rule obtains 
regardless of the time when the relation commenced. Roach v. The 
State, 261. 

3. In a suit for necessary repairs done upon the homestead at 
request of the wife, during the protracted absence of the husband, it 
is error to instruct the jury that such contract, to be binding on 
the husband, must be ratified by him. McAfee y. Robertson, 385. 


ILLEGAL CONTRACT. 





1. Where an illegal contract has been fully executed, the courts 
will not interfere in aid of a party to such contract who may have 
been injured thereby. Jones v. Williams, 390. 

2. Mere knowledge that property will be used in an illegal occu- 
pation will not avoid a contract for the hire or sale of such property. 
McKinney v. Andrews, 363. 

3. A recovery can be had for the value of a wagon and team hired 
for the purpose of aiding in the Rio Grande cotton trade in 1863, and 
which had been sold by the hirer. Id. 

4. Such contract would probably be void as to the value of the hire 
of such property. Id. 


INDICTMENT. 
ARSON, 1. EMBEZZLEMENT, 1, 2. 
ASSAULT WITH INTENT TO GAMING TABLE, 1. 
MURDER, 4. MURDER, 3. 
BAIL Bonp, 1. PERJURY, 1, 3, 4, 5, 6. 
BILLIARD TABLE, 1, 2. Stock LAw, 2. 


BURGLARY, 1, 2, 3, 4. 

1. In an indictment under art. 2196, Pas. Dig., for destroying the 
vitality or life ofan infant during the parturition of the mother, while 
the infant was in a state of being born, and before actual birth, it is not 
necessary that the indictment should negative the existence of the 
circumstances which would justify the act under art. 2197, Pas. Dig. 
State v. Rupe, 33. 

2. In such an indictment it is not sufficient to charge the offense 
in the terms of the statute ; the means used in the commission of the 
offense should be stated. Id. 

3. An indictment which charged that A B ‘did upon C D unlaw- 
fully make an assault, he, the said C D, then and there being a peace 
officer, to wit, town constable for, &c., and then and there being in 
the lawful discharge of his duties as such officer, which fact was then 
and there well known to said A B,” charges an aggravated assault. 
The State v. Coffey, 47. 

4. The further charge contained in the same count of the indict- 
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ment, that “*the said A B did then and there resist, hinder, and 
obstruct him, the said C D, in the lawful discharge of his duties as 
such oflicer,’’ will be regarded as surplusage. Id. 

5. Such an indictment does not charge the defendant with two 
separate and distinet offenses, and it was error to require the Dis- 
trict Attorney to elect whether he would prosecute the defendant 
for an aggravated assault or for resisting an officer. Id. 

6. An indictment charging that defendant, ‘on the first day of 
December, A. D. 1872, did, * * in the county of Grayson, will- 
fully burn certain prairie, the said prairie not being his own,” held 
to be good. State v. White, 64. 

7. All questions relating to the form of the indictment which do 
not affect the substance of the charge, must be made before the 
defendant applies to change the venue of the cause. Caldwell v. 
The State, 286. 

8. A motion in arrest of judgment, based on the fact that it did 
not appear by the record that the indictment was returned into 
court by the grand jury, will not be entertained when the indict- 
ment had been substituted without objection for one that had been 
burned, and the objection was raised for the first time after change 
of venue and trial. Id. 

9. In an indictmeut for stealing from the house of A an article 
which belonged to B, it is not necessary either to allege or prove that 
the article stolen was either under the control of or belonged to A. 
Hill vy. The State, 157. 

10. A conviction on a charge of theft from the train of a railroad 
company will not be disturbed on account of the failure of the State 
to allege and prove the proper name of the company, when that 
detense was not made on the trial, and could only be ascertained on 
appeal by reference to the private act of the Legislature constituting 
the company. Price v. The State, 215. 

11. Where an indictment was found under a special act prohibit- 
ing the sale of sprituous liquors within a given distance of a college, 
which college has ceased to exist as such, advantage of such fact 
cannot be taken by exceptions, but only by proof on plea of not 
guilty. The State v. Heldt, 220. 

12. An indictment for theft, charging that the defendant ** did 
feloniously steal,”’ sufficiently alleges that the taking was ‘* fraudu- 
lent’ to support a conviction. Musquez v. The State, 226. 

13. A mistake in the Christian name of defendant, where ‘the 
name is correctly given at first, does not vitiate an indictment. Id. 

14. An indictment for theft of oxen is sustained by proof of ¢he 
fraudulent killing of the oxen and selling their hides. Id. 

15. An indictment for theft which fails to charge that the property 
alleged to have been unlawfully taken was taken “ with intent to 
deprive the owner of the value of the same,” is bad. Ridgeway v. 
The State, 231. 
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16. An indictment for theft should describe the property with 
reasonable certainty, when it is practicable to do so; and if the 
theft be of coin, the character of the coin should be stated. When 
a particular description cannot be given, that fact should be stated 
in the indictment. Id. 

17. In an indictment for assault and battery, it is not necessary to 
allege that the offense was unlawful, or that it was committed with 
intent to injure. State v. Shult, 548. 

18. Indictment for playing ‘ta game of cards” held a sufficient 
allegation of playing ‘*a game with cards.*’ State v. Hartman, 562. 

19. An indictment against a single party for playing at a game 
with cards need not aver that the accused played with any other 
party. Id. 

20. Bad spelling will not vitiate a verdict, if its meaning be evi- 
dent. Koontz v. The State, 570. 

21. In an indictment for assault and battery, where the injured 
party is unknown, it is sufficient to charge that the assault was made 
upon a certain person to the grand jurors unknown. State v. Snow, 
596. 

22. An indictment against a justice of the peace for failing to 
report under oath the amount of money collected by him, other than 
taxes, (under the act of April, 1873,) which fails to charge that he 
was authorized to collect money other than taxes for the use of the 
county, and that such money had come into his hands, is bad. Ad- 
dison v. The State, 462. 

23. Indictment for murder. See an indictment held to be insuffi- 
cient. Edmondson v. The State, 496. 

24. An indictment for murder must show the date of the alleged 
death, and that such death was the result of the injury inflicted by 
the accused. Jd. 

25. The omission of the word *‘ did’%in the clause of the indict- 
ment alleging the injury charged vitiates the indictment. Jd. 

26. An indictment for an assault with intent to kill and murder, 
which charges that ‘** A B did then and there level, aim, point, shoot 
off, and discharge the said pistol in, at, to, against, and upon the 
person of him, the said C D,”’ and in other respects regular, is good. 
Crane v. The State, 494. 

27. An indictment is not bad for duplicity which contains the 
necessary averments charging an aggravated assault, and which also 
details the facts necessary to make the offense of threatening to take 
life, but omitting to charge that such threat was seriously made. 
Crow v. The State, 486. 

28. An indictment sufficiently describes an offense by employing 
the language of the statute, whenever the statute sets out in the 
definition of the offense the specific facts constituting it, and does 
not describe the same by the use of generic terms. McF ain v. The 
State, 385. 
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29. An indictment need not by averments negative the existence 
of facts which, under the statute, would relieve the act charged of 
criminality. Id. 

30. Where offenses are several in their nature, and vet of such a 
character that one of them, when complete, necessarily implies the 
other, there is no such repugnancy as to make their joinder improper. 
State v. Randle, 292. 

31. Bad spelling in an indictment will not vitiate it, unless thereby 
the meaning is obscured or changed. State v. Earp, 487. 

32. Indictment for theft. See sufficient one. Id. 

33. An indictment charging the defendant with willfully shooting 
a domestic animal, with intent to injure the owner, must allege the 
amount of the injury done the owner by the act. State v. Heath, 426. 


INFORMATION. 

1. Under the act of 1866, organizing county courts, an informa- 
tion presented by the county attorney will not be quashed because 
an affidavit found among the papers, and upon which it is apparently 
based, does not have the file mark endorsed by the clerk. 

2. Nor should such information be quashed for a variance between 
and the affidavit on which it was founded. 

3. The rules applicable to indictments apply also to informations 
in determining their sufficiency. State y. Elliott, 224. 

4. An information filed on the 24th day of December, 1873, charg- 
ing that a simple assault was committed by A B “‘on the —— day of* 
December,”’ 1872, is not sufticient, thongh the aflidavit accompany- 
ing it charged the offense to have been committed ‘ton the 14th of 
December,’ 1872. The allegations of the information are to be 
taken most strongly against the pleader, and the offense was barred 
in one year. State v. Eubanks, 291. 

5. But such an information is also fatally defective in not alleging 
a day on which the offense was committed. ‘This must be stated, 
though it is not necessary generally to prove that the offense was 
committed on the particular day stated in the information. Jd. 


— 
eo 


INJUNCTION, 

1. An injunction obtained by the wife against a trust sale adver- 
tised under a trust deed for a town lot, which was community prop- 
erty, and which was subsequently occupied as a homestead, held to 
be properly dissolved. Chipman vy. McKinney, 76. 

2. A mayor of a city has no jurisdiction to try civil causes, unless 
conferred upon him by the act of incorporation of the city; anda 
judgment in a civil cause will be enjoined on application to the Dis- 

trict Court. Smith v. Deweese, 594. 
3. It is error to dismiss a petition for injunction which contains 
sufficient allegations to warrant relief, because of a defective affida- 
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INSANITY. 





(INTERVENOR. 
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vit. The petition should be held for hearing on the merits. Pullen 
v. Baker, 419. 

4, An injunction granted on petition, verified by oath of an attor- 
ney “that the statements in the petition are true when made upon 
his own knowledge, and when made upon information of others he 
believes them to be true,’? and in which it does not appear that any 
of the statements were made upon the knowledge of the affiant or 
upon information of others, should be dissolved on account of want 
of sufficient affidavit to the truth of the petition. Jd. 

5. Upon the dissolution of an injunction, the plaintiff has the right 
to amend, if necessary, and to this end may insist on the suit being 
continued on the docket as an original suit for trial. Kelley v. Whit- 
more, 647. 

6. Murphy v. Coffey, 33 'Tex., 507, limited. Id. 


1. Upon the trial of a plea of insanity, non-professional witnesses 
should be allowed to state their opinion as to the sanity of the party, 
as the result of their observation, accompanied with a statement of 
the facts observed. Holcomb vy. The State, 125. 

2. When an affidavit is made by a respectable person that a de- 
fendant charged with crime has become insane, a jury should be 
impaneled to try the issue of insanity before proceeding with the 
cause, and this though the party making the affidavit is unknown to 
those in attendance on court. Guagando v. The State, 626. 

3. The question to be determined on a plea of insanity is, ‘tis the 
accused mentally competent to make a rational defense ;°’ and the 
error in refusing to submit this issue on a plea of insanity, supported 
by affidavit filed before trial, is not cured by trying the issue of insan- 
ity after trial and conviction. Id. 






An administrator on the estate of one who had conveyed his 
homestead by deed, in which the wife had not joined, has no right 
to intervene in a suit between third parties claiming the land, and to 
assert the invalidity of the deed. Trion v. Mills, 210. 





JUDGMENT. 
CRIMINAL PROCEDURE, 7. SCIRE FACIAS, 1, 2. 
DEFAULT. SEQUESTRATION. 


PARTNERSHIP, 2. 

PRACTICE IN SUPREME CouRT, 1, 13. 

1. In a suit on note payable in gold, the value of which, in United 
States currency, is alleged in the petition, no judgment by default 
can be rendered for an amount in currency. Johnson vy. Stallcup, 529. 

2. A judgment rendered in a case removed by certiorari to the 
District Court, in favor of two defendants, where one is dead and 
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not represented, is voidable by a proceeding taken in the court where 
rendered. Pullen v. Baker, 419. 

3. Exceptions for matters of form in the indictment, or clerical 
mistakes, must be taken before or at the trial. For such defects a 
motion in arrest of judgment cannot avail. Terrell v. The State, 463. 

4. When a judgment is rendered upon the verdict of the jury find- 
ing a special issue, which is unsepported by evideuce, this court will 
not suffer the judgment to stand. Johnson vy. Shaw, 428. 

5. Where the court is substituted for the jury, its decision upon 
the facts has the same conclusive effect as the verdict of the jury. 
Jordan v. Brophy, 283. 

6. In such cases, unless the judgment of the court is without evi- 
dence, it will not be reversed on appeal. Id. 

7. When the defendant in a criminal cause has been found guilty 
by the verdict of a jury, and appeals before an entry of final judg- 
ment against him, the District Court may enter final judgment nunc 
pro tune after a term has intervened since the verdict. Ex parte 
William Beard, 234. 


JURISDICTION. 

PROBATE COURT, 3. 

1. Justices of the peace have no jurisdiction to try misdemeanors 
for which the fine imposed may exceed one hundred dollars. State 
v. Newhous, 185. 

2. The jurisdiction of Supreme Courts cannot be extended to the 
determination of matters of fact upon which the rights of the parties 
and not the power or ability of the court to exercise its appellate 
jurisdiction may depend. Wood v. Yarbrough, 540. 

3. Article 3151. Pas. Dig., does not restrict the general powers of the 
District Court to render the judgment at a later period than the first 
term after verdict, when it clearly appears that the prosecution has 
not been abandoned, and a proper case for the exercise of the power 
is presented. Ex parte William Beard, 234. 


JURY. 

CHALLENGE, 1, 2. 

PRACTICE, 3, 4. 

TRIAL BY JURY, 1, 2. 

1. On the trial of a criminal charge, after the State had tendered 
the defendant a full jury, he was required to pass upon all the jurors 
tendered, after which the places of those challenged were filled, and 
defendant required to pass on the new jurors, (before the State was 
required to pass,) until he was satisfied with the panel or had ex- 
hausted his challenges: Held, that there was no error. State v. 

Ivey, 35. 
2. The constitutional provision (art 5, sec. 8) which gives a jury 
discretion in capital felonies to substitute imprisonment for life for 
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the death penalty, does not abrogate the law which makes conscien- 
tious scruples about inflicting the punishment of death for crime a 
qualification in a juror. Caldwell v. The State, 86. 

3. ** Mental defect,’’ as the term is used in the Code of Procedure, 
(Pasehal’s Dig.. art. 3040,) must be understood to embrace either 
such imbecility or such gross ignorance as practically disqualifies a 
person from performing his duties as a juror. The facet that the 
Constitution has made colored persons qualified jurors secures them 
no exemption from the operation of the necessary rule that a mental 
defect disqualifies a juror. Id. 

4. Though the code does not in express terms make the inability 
of the jury to speak and understand the language in which the pro- 
ceedings on the trial are conducted a cause of disqualification, a trial 
by such a jury is violative of sec. 16, art. 1, of the Bill of Rights. 
Lyles v. The State, 172. 

5. Where the record discloses, in a criminal case, that an oath dif- 
ferent in its terms from that prescribed by the statute was adminis- 
tered to the jury, the judgment will be reversed. Bawcom v. The 
State, 189. 

6. That a juror separated from the others, without permission of 
the court, and unaccompanied by an officer, is not of itself sufficient 
grounds for new trial, it not appearing that such separation had any 
effect on the fairness of the trial. Wakefield vy. The State, 556. 

7. It appearing by affidavit. and not explained by ‘he juror, that 
one of the jurors had, before the trial, in speaking of the affair, said 
the accused ** had killed a poor, innocent soldier, and ought to have 
his neck broke,”’ and that this was not known to the accused when 
the jury was impaneled, and that on his examination the juror swore 
that he had no prejudice—for this cause a new trial should have been 
granted. Henrie v. The State, 573. 

8. If the record assumes to set out the oath, it should set out the 
statutory oath. It is sufficient to recite that the jury was sworn 
** according to law.’” Edmondson v. The State, 496. 


LACHES. 


In an action brought February 22, 1873, under an act of December 
14, 1837, authorizing suits against the State to settle the claims of 
empresarios: Held, that a demurrer was properly sustained, on the 
ground of laches in the prosecution of such claim. Power vy. The 
State, 102. 


LAND. 





ESCHEATS, 4, 5. 

1. When a purchaser of land holds under a deed with warranty, 
he cannot resist the payment of the purchase money for defects in 
his title, unless he shows with reasonable certainty that the title has 
failed in whole or in part, and that he has been evicted; and if no 
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eviction has occurred, then that he is liable to eviction by a superior 
outstanding title, of which he had no notice at the time of his pur- 
chase. Price v. Blount, 472. i 

2. An obligation for the balance of purchase money, payable on a 
day certain if the title to the land be perfected to the satisfaction of 
the vendee, otherwise not to be paid until title be so perfected, 
becomes due when the vendor has conveyed to the vendee a complete 
and perfect title to the land, or has become able to do so, and has 
advised the vendee of the fact. Kirkland vy. Little, 456. 

3. The vendee in such contract cannot be put in default until 
advised of such deed, or of the character of conveyance by which it 
is proposed to complete the title to the land. Td. 

4. A petition upon such an obligation would be imperfect, unless 
it contained a distinct averment that the title to the land was per- 
fect. Id. 

5. A title extended by Geo. W. Smyth, special commissioner of 
the State of Coahuila and Texas, appointed under the act of March 
26, 1834, granting land to a party on the frontier of Nacogdoches, 
was valid, though within the border leagues. Johnson v. Shaw, 428. 

6. Conditional certificates issued to emigrants under the land law 
of 1837, and prior to the passage of the act of January, 1839, could 
be transferred by the grantees. Merriweather v. Kennard, 273. 

7. The unconditional certificate having issued to the assignee, the 
patent, although in the name of the original holder of the certificate, 
passed title to the assignee, and a deed from the heirs of the pat- 
entee passed no estate as against such assignee. Id. 


LANDLORD AND TENANT. . 


A landlord’s lien for advancements, although based only upon a 
verbal contract, if possession has been taken of the growing crops 
under such contract by the landlord, he has priority over an execu- 
tion creditor on a levy upon such crops. Jones v. Avant, 650. 


LICENSE TAX. 


The acts of 1856 and 1866, both of which prescribed a penalty for 
retailing spirituous liquors in quantities less than a quart without 
having obtained a license therefor, were, as to such penalties, sup- 
planted by the act of December 1, 1871, which prescribed a different 
penalty for these, subject to the payment of an occupation tax, who 
failed to pay the same, and by the tax law of 1873, which made the 
receipt of the Sheriff and County Treasurer full authority to carry 
on the business. Countz v. The State, 50. 


LIMITATION. 








1. It seems that the Attorney General may properly interpose 
limitation as a plea when the State is sued, even in cases where suit 
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is allowed for the purpose of ascertaining the amount and validity of 
such claim. Power v. The State, 102. 

2. A suit bronght for a balance due upon a bill of goods furnished 
on the written order of defendant, promising payment therefor, is 
not barred in two years from the accrual of the cause of action. 
Page v. Payne, 143. 

3. An aggravated assault is not barred by limitation until two 
years after its commission. The State v. Newhous, 185. 


LOTTERY. 


1. Article 404 of the Penal Code, which provides, ‘if. any person 
shall establish a lottery, or dispose of any estate, real or personal, by 
lottery, he shall be fined,’ &c., sufficiently defines an offense under 
the requirements of art. 3 of the code. State v. Randle, 292. 

2. Any scheme for the distribution of prizes by chance is a lottery ; 
and it matters not by what name such a scheme may be known, it 
comes within the prohibition of the penal law against lotteries. Jd. 


MAIMING. 


1. The court cannot assume, in its charge to the jury on the trial 
of one charged with maiming, that a portion of the human body not 
mentioned in Pas. Dig., art. 2162, isa ‘* member” of the body, That 
is matter of fact to be found by the jury. Slatterly v. The State, 619. 

2. Ou the trial of one charged with maiming. it should be distinctly 
presented to the jury, as a matter of fact, whether or not the person 
injured suffered the loss of a member of his body by the willful act 
of defendant, to such an extent as to substantially deprive him of it 
at the, time of the injury. If such an-injury was inflicted, the 
offense of maiming is complete, though the member of which the 
party was deprived was put back to its proper place, and afterwards 
grew there. Id. 


MALICIOUS MISCHIEF. 





1. To constitute malicious mischief under art. 2345, Pas. Dig., the 
killing or other act enumerated in that section,.when inflicted on the 
dumb animal, must not only be willfully, but wantonly done, without 
excuse, and under circumstances evincing a lawless spirit. Branch 
v. The State, 622. 

2. The killing of an animal which was in the habit of trespassing 
on one’s crop, during an act of trespass, not from wantonness, but 
to prevent destruction of crops, is not the malicious mischief contem- 
plated in sec. 2345, Pas. Dig. Id. 


MARK AND BRAND. 


A mark and brand, to be evidence of property, should be recorded. 
Corn v. The State, 301. 
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MEASURE OF DAMAGES. 

In a suit on a sheriff’s bond, for the failure of the sheriff to sell 
attached property in his hands, under order for its sale, the measure 
of damages is the value of such property, not the amount of the 
judgment. Hurlock v. Reinhardt, 580. 


MERGER. 

Plaintiff having entered upon land under an execution sale, claimed 
by the defendant to be void, the title conveyed by such sale could 
not be insisted upon as merging the equitable estate held in the 
property by the owner of the debt and trust deed in a proceeding to 
enforce the execution of such trust deed. Holloman v. White, 52. 


MILITARY ORDERS. 

1. The military orders of a Confederate general in command of a 
department, issued during the late war, when offered by one who 
seeks to establish under them his authority at the time to act, are 
admissible in evidence as original documents, without affidavit of 
loss and search for the law or superior order authorizing their issu- 
ance. Jones v. Williams, 390. 

2. All officers and agents of the Confederate Government who, 
during the late war, acted under and by virtue of instructions from 
the department commander, issued under existing authority, are 
protected by such instructions from personal accountability. Id. 


MISTAKE. 
THEFT, 11. 


MORTGAGES. 

1. See discussion as to the meaning of terms in a mortgage. Stell 
v. Paschal, 640. 

2. A mortgage upon machinery in a factory, and on such as may 
be added to the same, does not include machinery placed for exhi- 
bition by one not a party to the mortgage upon the land covered by 
the mortgage. Id. 


MURDER. 

BAIL. 

CHARGE OF THE CouRT, 4, 11, 13. 

OFFICER. 

1. See facts sufficiently corroborating the testimony of an accom- 
plice. Garnet vy. The State, 530. 

2. See evidence held sufficient to warrant a verdict for murder in 
first degree. Id. 

3. An indictment for murder need not charge the act as done with 
express or With implied malice. It is sufficient to charge the act as 
committed with malice aforethought. Henrie y. The State, 573. 

4. See testimony held insufficient proof of the corpus delicti in a 
trial for murder. Wilson vy. The State, 321. 
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NEW TRIAL. 


JURY, 7. 

1. The reluctance of district judges to act in opposition to juries, 
when verdicts of guilty are rendered upon insufficient evidence, again 
noticed. State v. Webb, 67. 

2. The omission of the court to have the defendant arraigned, 
before change of venue constitutes no ground for new trial. Cald- 
well v. The State, 86. 

3. When there are two jointly indicted and tried, one of whom is 
acquitted and the other convicted, it is error in the court to refuse a 
new trial to the party convicted, when his motion is sustained by the 
affidavit of the party acquitted to facts material to the defense, which, 
by reason of the joint trial, could not be used in evidence. Tyler v. 
The State, 172. 

4. See rules for application for new trial in criminal cases. Koontz 
v. The State, 570. 

5. Where there is evidence sufficient to support the verdict in cases 
of conflicting testimony a new trial will be refused. Jones y. Wil- 
liams, 390. 

6. Where the plaintiff supported his case by his own testimony. 
and is not contradicted by evidence in behalf of defendant, a verdict 
of the jury for the defendant should be set aside and a new trial 
granted. McAfee vy. Robertson, 385. 

7. A mistake in calculation appearing in the pleadings, and sworn 
to, does not furnish ground for disregard of the testimony of the 
party whose attorney made such mistake. Id. 

8. An application for new trial, based on newly-discovered testi- 
mony, must show that it is material and likely to affect the verdict. 
and must show due diligence or excuse want of diligence to obtain 
it on the trial. Goins vy. The State, 334. 

9. A motion for a new trial on account of newly-discovered testi- 
mony, made by one found guilty of crime, which is supported by the 
affidavit of one jointly indicted, should be overruled, unless there 
was no evidence against the affiant on the trial. Delany v. The 
State, 601. 


OATH TO JURY. 


1. The omission to administer to the jury the oath prescribed by 
law in a criminal case is a fatal defect, for which a judgment of con- 
viction must be reversed. Sutton v. The State, 513. 

2. Record must show that the jury was sworn in criminal eases. 
The recitation of an oath different from that prescribed is fatal, and 
is ground for reversal, although the record may also state that the 
jury were duly sworn. Bray v. The State, 560. 


OFFICER. 





When an officer charged with the custody of a prisoner kills him 
while attempting an escape, when the life of the officer is neither 
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endangered nor his person threatened, and he commits the homicide, 

not with express malice, but from a desire to prevent the escape of 

the prisoner, the offense is murder in the second degree. Caldwell. 
v. The State, 86. 


PARTIES. 


SHERIFF'S BOND. 

In a suit for partition all those interested in the estate must be 
made parties, either as plaintiffs or defendants. Oliver v. Robert- 
son, 422. 


PARTITION. 





1. In a suit for partition of an estate, the plaintiff cannot join a 
claim against one of the parties interested, for services rendered, 
with a claim for the value of individual property of the plaintiff con- 
verted. Oliver v. Robertson, 422. 

2. Plaintiffs brought suit for a partition, claiming in right of their 
mother, who died in 1862, against the administrator of their father, 
who died in 1867, and his widow and child by a second marriage : 
Held, that to entitle plaintiffs to a partition as against the survivor 
of the community estate, it was incumbent to allege facts showing 
that a general distribution of the estate was ready to be made, and 
that after such partition sufficient assets were left to satisfy the com- 
munity debts. Hart v. Venters, 285. 

3. The law (Pas. Dig., art. 5607a) preseribing the affidavit to be 
made by commissioners to their reports of partition in matters of 
probate, does not govern proceedings in the District Court, in the 
exercise of its general jurisdiction as a court of equity. Herndony. 
Crawford, 267. 


PA STNERSHIP. 





PRACTICE, 13. 

1. Partnership property may be subjected to the debts of the part- 
nership by service of citation on one member of the firm; and where 
the partition and citation authorizes the inference that this is the 
purpose of the suit, a judgment against the partnership is valid. 
Alexander vy. Stern, 193. 

2. A judgment that plaintiff recover of the member of the firm 
served with citation a sum certain, **for which let execution issue, 
to be levied upon the goods and chattels of the firm, and upon the 
individual property of the defendant served with citation,” is a 
valid judgment against the partnership, under which the partner- 
ship property, real as well as personal, may be seized and sold, Id. 

3. The dissolution of the partnership before suit does not affect 
the creditor’s right to such judgment, so long as there is partnership 
property which could be subjected to execution upon a judgment 
obtained by service upon all the partners. Id, 
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PERJURY. 

1. Anindictment for perjury, as that offense is defined by art. 1909, 
Pas. Dig., is fatally defective if it fails to charge the defendant with 
having deliberately and willfully sworn falsely. State v. Webb, 67. 

2. If any constitutive element of the offense as defined by the code 
de omitted in the indictment, the omission is fatal. Jd. 

3. A charge in the indictment that the defendant ‘* willfully, un- 
lawfully, knowingly, corruptly, and feloniously did commit willful 
and corrupt perjury,” and that he did “ willfully, knowingly, cor- 
ruptly, and falsely state under oath,’ &c., and that he ‘*did then 
and there, on the trial of said case, unlawfully, willfully, knowingly, 
and feloniously commit willful and corrupt perjury,’’ does not meet 
the requirements of the code, nor avoitt She necessity for charging 
that the false statement was *‘ deliberately and w*""fully made”? wader 
the sanction of an oath. Id. 

4. An indictment for perjury which charges the false statement 
under oath to have been made on the trial of a party charged with 
a criminal offense, is bad, if it fails to state that an indictment had 
been found against such party, or that the case on the trial of which 
the false statement was made was one over which the court trying 
it had jurisdiction. Jd. 

5. An indictment for perjury, which omits to charge that the oath 
was taken and the matter sworn to in some judicial proceeding in a 


court having jurisdiction, is bad. State v. Oppenheimer, 82. 

6. An indictment for perjury should state when and where the 
judicial proceeding was pending in which the alleged false state- 
ment was made, the name of the judge, court, or officer before 
whom it was made, avd whether it was made during an examina- 
tion or on a trial under indictment. Td. 


PLEADINGS. 
ESCHEATS, 3. 
SPECIFIC PERFORMANCE, 1. 
When fraud is not charged in the pleadings, it can never be con- 
sidered on the trial. Jrion v. Mills, 210. 


POSSESSION. 

THEFT, 16, 17, 18. 

The fact that the accused was seen walking along a road in the 
direction of his house, which was a short distance off, within twenty 
steps of a wagon in which was the stolen property, does not show 
that the property was in his possession or under his control, or that 
he aided in: stealing it; and a verdict upon such evidence should be 
set aside. Cruit v. The State, 476. 


POWER OF ATTORNEY. é. 
In most cases where a deed would be evidence as an ancient deed, 
without proof of its execution, the power under which it purports to 
have been executed will be presumed. Johnson vy. Shaw, 423. 
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PRACTICE. 

ATTACHMENT, I. ESCHEATS, 7 

CHARGE OF THE COURT, INJUNCTION, 3. 

15, 16. PROBATE COURT, 2. 

CRIMINAL PROCEDURE, 8. STATEMENT OF Facts, 1, 2. 

DAMAGES, 1. 

1. Where a new trial is granted, it is error to put the defendant 
upon trial at the same term, without allowing sufficient time to pro- 
cure the attendance of witnesses. Lott v. 7'he State, 121. 

2. See facts showing sufficient cause for continuance or postpone- 
ment of the trial of a case. Jd. 

3. On trial for murder, it is sufficient if, looking to the entire 
charge, the jury are given sufficient and appropriate instructions to 
enable them, by their application to the evidence, to correctly de- 
termine of which grade of offense the defendant should be convicted. 
Jenkins v. The State, 128. 

4. A juror, on a trial for murder, leaving his fellows and the officer 
in charge of them standing in the street, and barely entering a saloon 
immediately on the street to get a cigar, being in full view and hear- 
ing of the officer and his fellows all the time, and having no conver- 
sation whatever with any one—such separation of the jury is no 
ground for reversal of the judgment, unless there was some reason 
to suppose wrong or injustice resulted from it to the prisoner. Jd. 

5. An information by the District Attorney against a railroad 
company, for the purpose of forfeiting its charter, will not lie, save’ 
for an act made a cause of forfeiture by its charter, or for willful 
abuse or improper neglect on the part of the company. State v. Rio 
Grande R. R. Co., 217. 

6. Such remedy would not lie on complaint of a stockholder who 
had instituted proceedings to enforce his rights against the com- 
pany. Such former suit is au election of remedies conclusive against 
him. Id. 

7. Suit cannot be instituted upon a note on the day it is payable, 
save by attachment, and as upon a debt not due. Cox v. Reinhardt, 
591. 

8. On appeal from an order of the District Court approving a claim 
against an estate, it is a sufficient assignment to allege that the court 
erred in approving the claim. Harper vy. Stroud, 367. 

9. See this case for discussion of mode of procedure in urging and 
resisting claims presented for allowance against estates. Id. 

10. An administrator may appeal from an order of the District 
Court approving a claim which he has allowed, and which he wishes 
to controvert for reasons subsequent to such allowance. Id. 

11. Only such should be submitted to the jury as arise out of the 
pleadings, and upon which the judgment of the court depends; and 
the jury should have such instructions upon them as may be appro- 
priate and necessary to aid the jury iv reaching their conclusion. 
Knight v. 8. P. R. R. Co., 406. 

44 
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12. An amendment setting up facts perfecting title subsequent to 
the institution of suit must be treated as a new suit, the costs up to 
such amendment to be taxed against plaintiff. Kirkland v. Little, 
456. 

13. A plaintiff may be admitted to testify to declarations of a de- 
ceased partner of the defendant, where suit had been brought against 


, the firm, and one of the parties died pending the suit, and his repre- 


sentatives were not made parties. Roberts v. Yarboro, 449. 

14. The exceptions (Pas. Dig., art. 6827) excluding certain parties 
from testifying on account of interest will not be extended by impli- 
cation. Id. 

15. The action of a district judge in passing sentence on a defend- 
ant who has been found guilty of a felony, and ordering him to be 
conveyed to the penitentiary after his motions for new trial and in 
arrest of judgment had been overruled and notice of appeal given. 
is in plain violation of the law which suspends sentence after appeal 
until the decision of the Supreme Court has been received. (Pas. 
Dig., art. 3148.) Smith v. The State, 352. 

16. Exceptions to the admission of evidence, though properly 
taken, when not noticed in a motion for new trial nor in assign- 
ments of error, will be regarded as waived. Pendarvis v. Gray, 326. 

17. An erroneous charge should be objected to when given, or 
other charges asked at the time, so as to afford the court opportunity 
of correcting the error complained of. Id. 

18. On the trial of a defendant separately indicted for theft, it is 
not error to charge the jury that ‘‘all persons who are present when 
an offense is committed, and who knowingly aid or encourage its 
commission, are alike guilty of the offense. Corn v. State, 301. 

19. Want of necessary parties to a cause cannot be taken advan- 
tage of by parties consenting to a decree in the District Court for the 
first time in this court. Herndon vy. Crawford,’ 267. 

20. Participation by several defendants in a conspiracy to commit 
a fraud is not of itself a sufficient connecting link to render them 
liable to be joined in the same action. Cramer v. Hernstadt, 614. 

21. The objection to a verbal charge by the court, in a case of 
misdemeanor, comes too late when made for the first time in motion 
for new trial. An exception should be taken at the time. Vanwey 
v. The State, 639. 

22. A party failing to ask instructions which might have prevented 
an erroneous verdict, is not thereby estopped from asking a new trial 
on account of an erroneous verdict upon the charge given and the 
facts. Stell v. Paschal, 640. 


PRACTICE IN SUPREME COURT. 


APPEAL, 1, 2, 3, 4, 5. 
JURISDICTION, 2. 
1. The action of the court in refusing a continuance must be. 
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shown by bill of exceptions, or such action will not be noticed on 
appeal. Townsend v. The State, 134. 

2. In a proceeding by writ of error, where no other bond than 
an appeal bond has been executed, the cause will be dismissed on 
motion. ‘The objection to the bond being a substantial onc, though 
it may not involve a question of jurisdiction, will be sustained, if the 
motion to dismiss is made before the case is disposed of on the merits 
during the call of the assignment. T’hompson v. Pine, 171. 

3. This court, in cases of felony, if satistied that the accused has 
not been convicted according to law, will reverse the judgment, 
though the error is not assigned, when the error is of such a char- 
acter that it cannot be considered as waived by the defendant or 
cured by judgment. Sutton y. The State, 513. 

4. A writ of error will only issue at the instance of a party to 
the suit, or of one whose privity of estate, title, or interest appears 
from the record in the court below, or who may be the legal repre- 
sentative of such party. Smith v. Gerlach, 2 Tex., 424, approved. 
Wood v. Yarbrough, 540. 

5. In absence of bil! of exceptions the refusal of a continuance 
will not be revised. Davis v. Calhoun, 554. 

6. Nor, in absence of statement of facts, will the charge of the 
court be revised, unless from the pleadings such charge necessarily 
was erroneous. Id. 

7. Without a statement of facts in a criminal case the appellate 
court will only consider whether the indictment will sustain the 
charge and the finding of the jury; nor will the instructions given 
or refused by the court be revised. Koontz v. The State, 570. 

8. In the absence of a statement of facts certified as prescribed by 
law, this court will not consider assignments of error based on the 
charges given or refused, nor on the verdict as against the evidence. 
Henrie v. The State, 573. 

9. The mere absence of the charge of the court in a transcript in 
appeal in a felony case will not be cause of reversal. The court will 
presume that the clerk by mistake omitted the charge. Tullis v. 
The State, 598. 

10. On a motion to affirm on certificate, the clerk having certi- 
fied that citation in error had been perfected December, 1874, by 
mistake for 1873: Held, that although the mistake was obvious, yet 
it was fatal to the motion. Umbdemstock v. Perry, 374. 

11. A party appearing and objecting to the report of commis- 

’ sioners in the court below cannot insist upon want of service of 
citation for the first time in the Supreme Court. Herndon v. Craw- 
Sord, 267. 

12. A suggestion of delay, withdrawn before the case is sub- 
mitted, does not open the record to the consideration of errors not 
assigned. Id. 

13. This court cannot affirm a judgment of conviction, though in 
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its opinion the verdict is clearly correct, if the District Judge in his 
charge has assumed the existence of the material facts of the case, 
has misdirected the jury as to the law arising on them, and left 
them no discretion in finding those facts which were most material. 
Slatterly v. The State, 619. 


PRESUMPTION. 
\ ESCHEATS. 1, 5. 


PRINCIPAL AND ACCESSORY. 

1. See facts held insafficient to sustain a conviction of arson as 
principal, but proving only that defendant was an accessory. Tullis 
v. The State, 598. 

2. Mere knowledge that an offense is about to be committed will 
not render a party guilty as principal, there being no proof of any 
act on the part of the accused in aid of the offense, or of his being 
present advising or agreeing to its commission. Id. 


PROBATE COURT. 

PRACTICE, 9, 10. 

1. The act directing that all causes, criminal and civil, pending in 
Kaufman be transferred to Rockwall county, in which the defendant 
resides, does not authorize the transfer of an administration, on ap- 
plication of one claiming the administration as widow, as against the 
administrator. Wilson v. Catchings, 587. 

2. [t would seem that such application should be heard and de- 
termined by the court where letters had been granted. Id. 

3. An order of the probate court directing the administrator to 
convey the land patented under such certificate in name of the de- 
ceased to the holder of the assignment of the conditional certificate, 
is void for want of jurisdiction. Merriweather v. Kennard, 273. 


PROMISSORY NOTES. 

The fraudulent addition of a name to a promissory note by the 
holder after the death of one of the makers, and after his adminis- 
trator has allowed the claim, may be urged by such administrator 
against the approval of such note as a claim against the estate; and 
such alteration is good ground for disapproval; and on appeal the 
action of the District Court will be revised, and the order disapprov- 
ing such claim be made in this court on testimony showing such fraud- 
ulent addition of such name. Harper v. Stroud, 367. 


RAILROAD. 

PRACTICE, 5. 

1. The rates for freight to which the Southern Pacific Railroad 
Company is limited by its charter has no reference to any road ex- 
cept that which the company is authorized to build and operate in 
Texas ; and a charge of freight, in excess of the limits prescribed by 
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RAILDOAD— Continued. 
its charter, over a road which the company owns and operates out of 
Texas, would be no violation of the provisions of its charter. 

2. A charge for freight from Shreveport, La., to the Texas line, in 
excess of the limits of the charter of the Southern Pacific Railroad 
Company, is not a violation of such charter, nor does an action arise 
from such overcharge. Knight vy. Southern Pacific Railroad, 306. 


RAPE. 

BURGLARY, 3. 

1. Where a child was too young to testify as a witness, it follows, 
as a necessary consequence, that any statement it may have made to 
others ought not to be admitted inevidence. Smith vy. The State, 352. 

2. On the trial of one indicted for an assault with intent to com- 
mit a rape, it is the duty of the court to define to the jury in the 
charge the constituents of the offense of *trape;’’ and a failare to 
do this, where a conviction has been obtained, will be ground for re- 
versal. Fulcher v. The State, 233. 


REPUTATION AS EVIDENCE. 
When.the location of a county boundary is a material fact to be 
determined, evidence of general reputation is admissible in criminal 
as in civil eases. Cox v.. The State, 1. 


RES GEST. 
EVIDENCE, 9, 10, 11, 
THEFT, 7. 


ROADS. 

Article 2090, Pas. Dig., making the penalty for obstructing public 
roads a fine of not less than three nor move than ten dollars for each 
and every day such obstruction remains, is repealed by the act of 
February 8, 1858, which provides a different penalty. Fuller v. The 
State, 140. 


SCIRE FACIAS. 

1. A bail bond, in which the principal and sureties are *‘ jointly 
and severally’ bound in a specific sum, will not, when forfeited, 
authorize a judgment for the full amount of the bond against each 
of the parties bound; nor when such a bond is forfeited after the 
trial of the principal, can judgment be rendered for the amount of 
the fine (where the same has not been paid) and costs. Ishmael v. 
The State, 244. 

2. In such case the judgment rendered upon forfeiture should be 
for the penalty of the bond and the costs in'the proceeding to col- 
lect it, not including the costs of the criminal prosecution. Jd. 


SEQUESTRATION. 
In a suit for specific property seized by sequestration and re- 
plevied by the defendant, it is not error that the judgment was ren- 
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SEQUESTRATION— Continued. 
dered for the valne of the property against the defendant and his 
sureties, with privilege to the defendant to discharge the judgment 
by a surrender of property. Davis v. Calhoun, 554. 


SHERIFFS. 
MEASURE OF DAMAGES. 
In collection of fines and forfeitures the sheriff can only retain five 
per cent. of the sum actually collected by him. Shaw v. Brown, 446. 


SHERIFF’S BOND. 
It is error to join as defendants the sureties ona sheriff’s bond and 
a deputy of such sheriff. Hurlock vy. Reinhardt, 580. 


SERVANT. 

1. Where the evidence showed that the aceused was a domestic ser- 
vant of the person from whose house the property was stolen, the 
offense is only simple theft, and not theft from a house. Alston v. 
The State, 39. 

2. A person hired for an hour to carry wood from the street to 
the back yard, and passing through the house in such labor, is not a 
domestic servant, nor is such person relieved from the penalty of 
“*theft from a house ’’ for stealing from the house through which he 
passed in hisemployment. Williams yv. The State, 649. 


SLAVERY. 

1. No written law abolished slavery in Texas until the 18th of De- 
cember, A. D. 1865; but before that time the military forces of the 
United States had silenced and struck down the laws of the State; 
and the proclamation of General Granger, dated June 19, 1865, 
declaring Abraham Lincoln’s emancipation proclamation, may be 
regarded as the definite period from which the destruction of the 
right to hold slaves in Texas may be dated. Garrett y. Brooks, 479. 

2. A note executed April 1, 1865, for the purchase money of a 
negro then sold as a slave in Texas, would be binding on the maker. 
Garrett vy. Brooks, 479. 


SPECIFIC PERFORMANCE. 

1. In asuit to enforce the specific performance of a contract to con- 
vey land, it is not necessary to allege in the petition that defendant’s 
agent, who made the contract, had written authority to sell the land, 
The allegation that defendant appointed the alleged agent to sell the 
land is sufficient to admit proof that the authority given was in writ- 
ing, though it is not expressly alleged to be in writing. Fisher v. 
Bowser, 222. 

2. That both parties were ignorant of want of title in a material 
part of land sold, will not entitle the vendor to enforce payment, if 
evidence shows that such vendor is insolvent when seeking to enforce 
such payment. Kirkland v. Little, 456. 
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SPIRITUOUS LIQUORS. 
In an indictment for retailing spirituous liquors, it was not neces- 
sary to describe the house where the liquor was sold, or to allege the 
names of the persons to whom sold. State v. Heldt, 220. 


STATEMENT OF FACTS. 

1. In suits where service is had by publication, the law is impera- 
tive that the court must make out and incorporate with the record of 
the case a statement of the facts proven on the trial. Thomas vy. 
Jones, 265. 

2. This is not complied with by filing the papers upon which the 
judgment was rendered. It must appear that the court recognized 
the papers as the evidence adduced. Id. 


STOCK LAW. 

EVIDENCE, 3. 

1. An indictment will lie for unlawfully branding a colt whose 
owner is unknown. State v. Haws, 161. 

2. See an indictment held defective against a stock raiser for driv- 
ing his own cattle to market out of his county without leaving on 
record a list of the marks and brands of such cattle. Senterfit v. 
The State, 186. 

3. A verdict, **‘ We, the jury, find the defendant guilty of a misde- 
meanor, in driving from the county of Lampasas one cow brate,and 
assess his fine at eighteen dollars:* Z/eld, insufficient. Jd. 

4. It seems that the affense of driving one’s own cattle from the 
county to market, without having a list of the marks and brands of 
such cattle recorded, (Pas. Dig., art. 6556,) is not punishable in the 
county from which the cattle were driven. Td. 

5. The act of 22 May, 1871, ‘* to encourage stock raising,’? &e., not 
applying to Lampasas and Travis counties, section 8 of said act (Pas. 
Dig., art. 6560) does not repeal art. 6556, Pas. Dig. Id. 

6. On the trial for such offense, it is admissible for the defendant 
to prove his directions given to his employees as to the cattle to be 
gathered and driven, for the purpose of rebutting the charge of 
Sraudulent intent, necessary to constitute theft. Bawcom v. The 
State, 189. 

7. The question of fraudulent intent should be left to the jury, for 
the purpose of ascertaining the punishment to be imposed upon the 
act of driving the stock from its accustomed range. Id. 

8. Evidence of authority to gather, drive, or otherwise handle 
stock, may be given by the owner filing with the ** inspector of hides 
and animals’ a list of his recorded marks and brands, certified by 
the district clerk, to which certified list may be attached the names 
of such persons so authorized. (Pas. Dig., art. 6561.) Conn v. The 
State, 301. 

9. A mark and brand, to be evidence of property, should be re- 
corded. Id. 
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SWINDLING. 

1. To constitute swindling it seems that some false representations 
as to existing facts or past events should be made, and that mere 
false promises or false professions of intention, although acted upon, 
are insufficient. Johnson v. The State, 65. 

2. An indictment for falsely representing an instrument of writ- 
ing, in form a promissory note, to be a draft, and thereby obtaining 
money for it, is not sufficient. The indictment should disclose in 
what particular the instrument was defective. The name of the in- 
strument, if valid, isimmaterial. State v. Dyer, 520. 

3. An indictment for fraudulently selling mortgaged property is 
not defective because the administrators of the mortgagee are alleged 
to be the holders of the mortgage upon the property so charged to 
have been disposed of. Varas v. The State, 527. 

4. See indictment held suflicient for the offense of selling mort- 
gaged property, as defined by statute. (Pas. Dig., arts. 2425, 2429.) Id. 

5. An indictment for obtaining money or property on false pre- 
tenses must contain a distinct averment that such pretenses were 
false. The want of such averment is fatal. See an indictment for 
swindling held defective. State v. Levi, 563. 

6. In an indictment for obtaining goods on false pretenses, it is 
necessary to allege ownership of such goods, and the defect will be 
noticed on appeal when it had been urged in a motion in arrest of 
judgment. Washington v. The State, 583. 

7. An indictment which charges the defendant with selling prop- 
erty conditionally mortgaged with intent to defraud, and which fails 
to charge that the mortgage had become absolute by the happening 
of the condition before the sale, is bad. State vy. Devereux, 383. 


THEFT. 
CRIMINAL LAW, 5, 6. POSSESSION, 1. 
EVIDENCE, 9, 10. Stock Law, 6. 
INDICTMENT, 11, 13, 14. 

1. An indictment which charges theft from a house, under art. ° 
2409, Pas. Dig., is not sustained by proof of theft from a tent. Cal- 
lahan v. The State, 43. 

2. An indictment for theft from a house cannot be sustained by 
proof that the stolen property was taken while hanging at and out- 
side of the store door, on a piece of wood nailed to the door, facing 
and projecting towards the street. Martinez v. The State, 126. 

3. An indictment for theft of *‘ one hundred and eighty-two dol- 
lars in United States currency ”’ is defective for want of sufficient 
description of the property stolen and of avermentof its value. Mar- 
tinez v. The State, 164. 

4, It is error to instruct the jury in a case of theft, and upon proof 
of recent possession of the stolen property, that they should find the 
defendant guilty, unless such possession be fairly and reasonably ex- 
plained. Id. 
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THEFT— Continued. 

5. Where there is evidence from which the jury might infer that 
the taking was not fraudulent, it is the right of the defendant to 
have the distinction between trespass and theft clearly given in the 
charge tothe jury. Bray v. The State, 203. 

6. On a trial for theft, upon an indictment in the usual form 
(Pas. Dig., art. 2381,) evidence may be introduced and a conviction 
had upon facts constituting theft, under art. 2385, Pas. Dig., of a 
taking originally lawful, but obtained on a false pretext, or with 
intent to deprive the owner of the value of the property taken, and 
to appropriate the property to the use of the person taking. Such 
facts are matters of evidence, and not a different offense. Maddox 
v. The State, 206. 

7. In trials for theft, where the facts show a lawful taking of pos- 
session, (Pas. Dig., art. 2385,) it is proper to admit, as part of- the 
res geste, the statement of the accused, as to his intention, made at 
the time of his obtaining the property. Id. 

8. A passenger on a railway train, when the train was in motion, 
threw from a car a bale of cotton belonging to another: Held, that 
a conviction of the passenger for theft of the cotton was proper, 
where the facts and circumstances counected with the act justified 
the conclusion that the accused threw it from the train with a view 
of converting it to hisown use. Price v. The State, 215. 

9. The statutory definition of theft omits the words “ carried 
away,” aud in doing so dispenses with the necessity of proof of aspor- 
tation, as was required at common law. Musquez v. The State, 226. 

10. Where the accused claimed the property alleged to have been 
stolen, and there is any evidence tending to show that his claim 
might have been honestly made, it is his right to have the jury 
charged ‘that if his intention was not criminal or fraudulent, he is 
not guilty of theft.” The State v. Maxey, 524. 

11. In cases where the taking may have been done under an hon- 
est mistake, it is proper to give the defendant the benefit of a special 
instruction, submitting to the jury that they must be satisfied that 
the taking was not under such mistake before they convict. Id. 

12. It is error to charge the jury ‘‘that such doubt must not be a 
mere possible doubt, but it must be a doubt sustained by the evi- 
dence, upon a review of all the facts and circumstances of the case, 
such as a reasonable man would act upon in any of the important 
concerns of life.”” Bray v. The State, 560. 

13. In a trial for theft, when the evidence shows a public taking 
and a claim of right in the property by the accused, the jury should 
be instructed that any reasonable doubt as to the honest or felonious 
intent should be given in favor of the accused. Id. 

14, Theft from a house, when by a domestic or other inhabitant of 
the house, is. punishable as simple theft. See evidence rendering a 
charge on simple theft unnecessary. Wakefield v. The State, 556. 

15. See facts constituting the offense of theft from a house. Jd. 
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16. A party found with a drove of stolen cattle, and stating his 
possession to be that of a hired hand, and not contradicted, should 
not be convicted for theft of such cattle. Perry v. The State, 484. 

17. Such possession must be considered in connection with the 
nature and character of the property, the circumstances of the pris- 
oner, and the declarations of the accused at the time of such posses- 
sion. Perry vy. The State, 483. 

18. Declarations of the acetsed «us to his possession, at the time 
charged with the offense, are admissible for or against him ; and his 
explanation, if reasonable and not contradicted, removes the pre- 
sumption of guilt arising from such possession. Jd. 

19. Where the explanation given by the accused of the possession 
of stolen property found in his possession is such as to warrant a 
well-founded doubt of guilt, the defendant should be granted a new 
trial, the evidence of guilt being the bare possession of stolen prop- 
erty. Galloway v. The State, 289. 

20. See facts insufficient to support a verdict of guilty of theft. Id. 

21. Upon a trial for theft of a hog, it is not error to instruct the 
jury that ‘‘ killing the property of another is sufficient taking to con- 
stitute theft, if the killing was done with the intent to deprive the 
owner of it, and to appropriate it to the use of the person killing. 
Hall v. The State, 287. 

22. When property alleged to have been stolen was taken under a 
claim of ownership, it must appear from the evidence, in order to 
convict : 1. That the property taken did not belong to the accused ; 
2. That he did not believe it to be his own when he took it; and 3. 
That it was fraudulently taken. Each of these facts the jury must 
be satisfied of beyond a reasonable doubt, and unless they are so 
instructed a judgment of conviction will not be permitted to stand. 
Johnson v. The State, 609. 


THREATS. - 

1. Evidence of the conduct and language of the defendant, on trial 
for murder, previous to the killing, and which show or tend to show the 
state of mind of the accused, is admissible. Wright v. The State, 246. 

2. Threats accompanying acts constituting an assault aggravate 
such assault; nor is such effect removed by the threats appearing 
conditional, if the conditions were such as the accused had no right 
to insist on. Crow v. The State, 468. 

3. A threat to kill another, unless the party threatened would do 
or leave undone something which the party threatening had no right 
to require, is, in its legal effect, an unqualified threat. McFain v. 
The State, 385. 


TRIAL. . 
The trial may be held incomplete until all the issues of law as well 


as of fact have been determined, and final judgment entered. Hill 
v. The State, 253. 





INDEX. 699 


TRIAL BY JURY. 

1. Proceedings in the courts must be conducted in the English 
language, except in the counties of Nueces, San Patricio, and Re- 
fugio, in which the proceedings may be conducted in the Spanish lan- 
guage before justices of the peace, but only when neither the justice 
of the peace nor the parties are able to write or understand the Eng- 
lish language. Tyler v. The State, 172. 

2. When the evidence on the trial of a criminal cause tends to 
establish different and opposite conclusions, it is for the jury to 
find their verdict upon the evidence which, in their judgment, is en- 
titled to most credit; and if the judge who tried the cause has 
refused to set aside a verdict of guilty found on such evidence, the 
conviction will not be disturbed in this court. Williamsv. The State, 
209. 


VARIANCE. 

No ullegation descriptive of the identity of what is legally essen- 
tial to the charge in the indictment can be rejected as surplusage, 
and a variance in the proof as to such description is fatal. Hill v. 
The State, 258. 


VENUE. 

1. It is not error, on an application for change of venue, for the 
district judge to call and examine other persons as to the existence 
of the alleged grounds for change of venue, nor to overrule the ap- 
plication upon being satisfied that the facts alleged in the application 
are untrue. Crow v. The State, 468. 

2. The venue of an offense charged to have been committed in 
Smith county is sufficiently proved by evidence that it was com- 
mitted in Tyler; the statutes providing for holding the Supreme 
Court in Tyler recognizing it as the county seat of Smith county. 
Terrell v. The State, 463. 


VERDICT. 

DIVORCE, 2. 

INDICTMENT, 19. 

Stock LAw, 3. 

1. On a trial for theft from a house, the jury brought in a verdict, 
““We, the jury, find the defendants guilty, and assess their fine at 
twenty dollars,” which the court refused to receive ; after further 
deliberations the jury found a verdict of “ guilty as charged ;”’ Held, 
that as the rejected verdict was not responsive to the issue, it was 
properly rejected, and that it did not have the effect of acquittal as 
to the charge of theft from a house. Alston v. The State, 39. 

2. On the trial of a suit for divorce brought by the wife, the jury 
found by their verdict that certain deeds executed by the husband, 
and which, on their face, conveyed the fee to the wife, were “‘ made 
for the purpose of preventing said property from being taken for the 
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liquidation of defendant's debts,’ and in the same verdict found the 
property so conveyed ‘** was separate property :*’ Held, error to de- 
cree the property upon such a verdict to the husband. Stafford v. 
Stafford, 111. 

3. The following verdict was rendered in a suit on a promissory 
note: **We, the jury, find for the plaintiff, with eight per cent. in- 
terest on note from date :*’ Held, that whatever ambiguity may 
have been in the verdict was remedied by reference to the petition 
in which the note was set forth in full. Newcomb v. Walton, 317. 

4. Bad spelling will not vitiate a verdict, if its meaning be evi- 
dent. Koontz v. The State, 570. 


WILLS. 


Deeds executed in contemplation of death, and forming part of a 
testamentary disposition, will be construed as part of such will 
Woodall v. Rudd, 375. 


WITNESS. 


1. When a witness in hie examination in chief testifies that he had 
no ill-feeling against the accused when he approached him just before 
the difficulty which occasioned the indictment, it is error to exclude 
his testimony on cross-examination regarding his declarations made 
just before the difficulty, showing a different state of feeling. MeFar- 
lin v. The State, 23. 

2. The court will not revise the action of the District Court in 
refusing to allow a witness to be recalled who had been discharged 
from the rule, unless it be shown that the fact sought to be proved 
was not known at the previous examination, or why the question 
was not asked at first examination. Roach v. The State, 261. 

3. Witnesses called to testify to the character for truth and veracity 
of a witness are admissible, although not placed under the rule. Id. 

4. Boone v. Weathered, 23 Tex., 675, approved, as to impeaching 
witnesses. Id. 

5. It is within the discretion of the District Court to permit a wit- 
ness who had been under the rule, and who had been discharged 
and had been at large, to be recalle¢ to explain his testimony. Goins 
v. The State, 334. 

6. It is error to admit in evidence the opinion of a witness ignorant 
of anatomy as to the sex of a person from an examination of the 
skeleton. Wilson v. The State, 320. 

7. To secure the best evidence of identity, physicians or persons 
skilled in anatomy—experts—should be called; and unless called, 
and when the opinions of others have been admitted, the error is 
ground of reversal. Wilson v. The State, 321. 

















